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It’s Not All Statistics: Demystifying Empirical Research
“For the rational study of the law the black-letter man may be the man of the present, but the
man of the future is the man of statistics.…”
--Oliver Wendell Holmes (1897) 1

Although Oliver Wendell Holmes was touting the merits of empirical research over one hundred
years ago, only recently have legal academics created a journal and conference dedicated to
empirical legal studies. 2 Interestingly, topics of interest to legal writing professors have been a
source for empirical research well before the emergence these specialized journals and
conferences. For example, empirical research comparing the use of legal prose to plain English
in appellate briefs was taking place over 25 years ago. 3 In 1996, the second volume of The
Journal of Legal Writing Institute included an empirical study evaluating which professors’
comments students found the most useful. 4 More recently, the use of laptops in the classroom
has become a topic for empirical research by law professors. 5
Like many legal writing professors, I have found these and other articles with empirical research
useful to both my understanding of the doctrine of legal writing and to my teaching of this
subject. In engaging in my own empirical research, however, I have discovered that empirical
research encompasses more than the statistics espoused by Oliver Wendell Holmes. The legal
writing professor of the future should understand that empirical research can be done in a variety
of ways and is a viable area for legal scholarship.
Empirical research can involve numbers, but it does not have to. The word empirical
“denotes evidence about the world based on observation or experience. That evidence can be
numerical (quantitative) or nonnumerical (qualitative); neither is any more empirical than the
other.” 6 But, quantitative and qualitative methods produce different kinds of information.
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Quantitative research may provide information about a pattern, while quantitative research may
provide an understanding of why such pattern exists.
Legal writing professors have used quantitative methods to study law students’ expectations and
attitudes about grades 7 and the use of intensifiers in appellate briefs. 8 These studies used
statistical tests, but not all empirical studies do. Simple math such as determining percentages is
often enough to generate data that can be quantitatively analyzed. 9 Many legal scholars,
however, have noted the limitations of relying on numbers alone. 10
Qualitative research can be done as alternative or in addition to qualitative research. Instead of
focusing on numbers, qualitative research evaluates the how and why behind the numerical
results. Open ended surveys, interviews, and textual analysis are typical research methodologies
used in qualitative research. Such research could involve an in-depth study of law students with
ADA 11 or analysis of the content of judicial opinions for judicial activism. 12
Both quantitative and qualitative research offer information that is useful to the legal academy;
neither one is more impressive or given greater weight. 13 Regardless of the type research,
however, “a study can be no better than the data on which it is based, and that data need to be
properly drawn and defined.” 14 Consequently, designing a study is perhaps the most important
step in empirical scholarship.
Empirical research can take a lot of time, but it does not have to. All scholarship takes time.
Unlike traditional scholarship, however, the most laborious part of empirical scholarship occurs
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early on when designing and conducting a study. Writing about the results, on the other hand, is
fairly straight forward. Articles involving empirical research follow a format which includes
describing the study and reporting the results. Once a study is complete and the data collected, a
significant portion of the article is already complete.
Ample time should be spent formulating a question, designing a study and then implementing the
study. If you intend to conduct a study using students, your study must be approved by your
school’s institutional review board. Such approval may involve completing an application along
with submitting your survey or questionnaire. Once your study has been approved, the time it
takes to conduct the study depends on the method by which you intend to gather your data.
Collecting data using focus groups and interviews takes more time than using a one-time survey
or poll.
While some studies take several years design and conduct and involve a large number of
subjects, not all empirical research needs to be this complex. Time-saving techniques include
using pre-existing data or implementing a pre-existing survey. 15 Consider using a
straightforward data collection method, such as a one-time survey 16 or a poll at the end of
class, 17 to save time. If your study is rather involved, you can always write about your study
before your results are complete. 18 The theory behind a study can be just as important as the
results.
Empirical research is becoming a pervasive part of legal scholarship. In 2006, the AALS
devoted its annual meeting to exploring the “place of empirical research in the scholarly mission
of law schools.” 19 At this years’ annual meeting, AALS is holding additional sessions on
conducting quantitative and qualitative research. The Journal of Empirical Legal Studies and the
annual Conference on Empirical Legal Studies have further elevated the profile of empirical
research.
Empirical scholarship covers a variety of topics, from environmental law, to professionalism, to
Supreme Court jurisprudence. More recently, as legal education changes to meet the needs of
law students and their future employers, scholarship on teaching methods, student assessment,
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and student learning has become not only increasingly popular, but increasingly necessary. 20
Within the legal academy, legal writing professors are well positioned to write on these topics.
We often use teaching methods other than the Socratic method, we assess our students
throughout the semester, and, because of smaller class sizes and close student contact, we are
particularly in-tune to our students’ needs. These topics are also well suited for empirical
research because they can be evaluated both qualitatively and quantitatively.
Regardless of your area of interest, before you begin empirical research consider consulting the
variety of resources that exist on empirical research including: past conferences, published
empirical research, and, of course, legal writing professors who engage in this type of
scholarship. In addition, the recently published Oxford Handbook on Empirical Legal
Research 21 is an excellent resource for those thinking of engaging in empirical legal research.
After perusing these resources, you too will agree, that future of empirical scholarship includes
more than just statistics.
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